
J/S4/11/19/A 

 
 

JUSTICE COMMITTEE 
 

AGENDA 
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The Committee will meet at 10.30 am in Committee Room 1. 
 
1. Decisions on taking business in private: The Committee will decide whether 

to take items 4, 5 and 6 in private. 
 
2. The Carloway Review: The Committee will take evidence from— 
 

Maggie Scott QC, Chair, Justice Scottish Advisory Group; 
 
Lily Greenan, Manager, Scottish Women's Aid; 
 
Kathleen Caskie, Business Implementation Manager, Victim Support 
Scotland. 
 

3. Subordinate legislation: The Committee will further consider the following 
instrument which is not subject to any parliamentary procedure— 

 
Act of Sederunt (Contempt of Court in Civil Proceedings) 2011 
(SSI 2011/388). 
 

4. Commission on a UK Bill of Rights: The Committee will consider its response 
to the Commission's consultation. 

 
5. Female Offenders: The Committee will review its fact-finding visits to HMP and 

YOI Cornton Vale, HMP Edinburgh and the 218 Centre for Women offenders in 
Glasgow and consider any future work in relation to those visits. 

 
6. The Carloway Review: The Committee will consider the evidence received on 

the Carloway Review. 
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Justice Committee 
 

19th Meeting, 2011 (Session 4), Tuesday 20 December 2011 
 

The Carloway Review 
 

Response to the Carloway Report from Justice 
 
Introduction 
 
1. JUSTICE is a British-based human rights and law reform organisation, whose 
mission is to advance justice, human rights and the rule of law. JUSTICE is regularly 
consulted upon the policy and human rights implications of, amongst other areas, 
policing, criminal law and criminal justice reform. It is the British section of the 
International Commission of Jurists. On Scottish matters it is assisted by its Scottish 
Advisory Group.  
 
2. The Carloway Review today reported following the Cabinet Secretary for 
Justice’s decision a year ago to review key elements of law and practice as a result 
of the decision in Cadder v HM Advocate. Despite that case concerning access to a 
lawyer at the very outset of criminal proceedings, emergency legislation passed 
immediately after judgment was handed down to give effect to the decision, also 
covered appeals and review by the Scottish Criminal Cases Review Commission 
(SCCRC). The Carloway review terms of reference were even more wide ranging 
and considered almost the entire criminal justice procedure. JUSTICE provides an 
initial response here to what is a very detailed report. Where we have not 
commented on an aspect of the proposals this should not be taken as acceptance or 
dismissal of the measure. 
 
3. The consultation period of the review was only eight weeks. This made 
responding to the detailed consultation paper a difficult task. As such, there are 
recommendations which we are very pleased to see in the Report which will enable 
the period of police detention to far better provide for safeguards for suspects. 
Equally the role of the SCCRC would be largely restored under these proposals. 
However, the parts of the Report which deal with evidence and appeals in our view 
demonstrate how little time there was to consider such wide ranging issues. The 
proposed reforms here would do much to strip away the safeguards recommended 
for police detention and risk unfair trials once the case is before the courts.  
 
Police Detention and Questioning – Good News 
 
4. We welcome the Report’s proposals in respect of its approach to the statutory 
regulation of arrest and detention which seeks to protect Convention rights and 
places some emphasis upon liberty. The proposal to replace the current provisions 
regarding detention for up to 24 hours with detention only for up to 12 hours is an 
important step that, together with other measures that would ensure detention is 
strictly necessary (such as to be taken to court within 36 hours after charge), 
recognises that there is no apparent need to detain for lengthy periods of time in 
Scotland.   
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5. We welcome the general recognition that the trial begins in the police station 
and the accused must have access to legal advice after detention in the police 
station, not just prior to questioning. It is important that it is understood by decision 
makers that significant evidential consequences occur during police detention which 
impact upon the accused at trial. As such, the recommendation that the caution 
should ensure a suspect be advised of his right to a solicitor is most important, 
though we would have welcomed a stronger proposal that secured access to legal 
advice in all circumstances where the person is to be questioned and is a suspect. 
This issue is under consideration by the European Court of Human Rights in a 
pending case which may clarify the position in the near future. 
 
6. We welcome the proposal that statements made to the police that are 
obtained in breach of Article 6 ECHR should not be admitted in evidence and that 
this principle should be put in statutory form.  
 
7. We do have some concerns over the proposals that the police could set 
conditions which curtail freedom of movement when liberating persons from 
detention. We are not clear of the circumstances where this would need to be 
exercised. Where it is, review by the courts must be available of restrictions 
imposed.  
 
EVIDENCE - Bad News 
 
8. Whilst an exclusionary rule is recommended for statements obtained in 
breach of article 6 ECHR by the police, we are most concerned at the 
recommendation for the abolition of all other rules for the exclusion of relevant 
evidence in criminal cases. This seems extraordinary. Under Scots law evidence of 
statements unfairly obtained in all circumstances are excluded and there is no good 
reason why this should be changed. 
 
9. In particular, JUSTICE is utterly dismayed at the proposal to abolish 
corroboration whilst at the same time offer no alternative safeguards – indeed the 
thrust of this aspect of the Report is against the introduction of new safeguards. The 
Report repudiates safeguards such as: 

 The most basic protection of a warning to juries regarding the quality of 
evidence; 

 Rules of law enforced by judges controlling the quality of evidence which can 
be admitted or relied upon for conviction;  

 Unanimous verdicts. 
 
10. The rule of corroboration has as the Report states ‘....lain at the heart of the 
criminal justice system since time immemorial’ and has always been the fundamental 
safeguard in Scots law against wrongful conviction. This is not just in terms of a rule 
of sufficiency in the courtroom but in respect of the investigation of crime and in 
decision making as to the prosecution of alleged crimes.  The vast majority of those 
consulted, including the Law Commission, the whole legal profession and the 
judiciary, did not support this abolition. There was an overwhelming call for a more 
comprehensive and careful review before any such step should be taken. The 
Report suggests that in respect of the Cadder decision: 
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the sudden over-ruling of previously well-established and accepted law is not 
the best way to bring about change in any criminal justice system. It leads to 
instant reactions rather than measured and thought-through plans for reform. 

 
In our view the same can be said over this proposal to abolish corroboration. 
 
11. Its abolition will have manifest consequences and we consider, not least in the 
absence of any alternative proposals, a hugely detrimental affect on both persons 
accused of crimes and on victims, particularly in domestic violence and sexual 
offences. If as is proposed, corroboration is removed without any alternative 
safeguards or rules of law being put in place, there is a real and dangerous prospect 
of criminal trials being conducted absent any rule of law or protection against 
wrongful conviction.  Most modern jurisdictions including the approach of the 
European Court of Human Rights increasingly recognise the importance of the rule 
of law – of legal protections – to secure a fair system of criminal justice. The 
approach of this Report on this issue appears archaic, a position the Review 
specifically sought to remove from the system. It would return to a pre ECHR, pre 
common law development, simplistic view that all evidence should be left to the jury. 
 
12. Whilst other comparable jurisdictions do not have a corroboration rule, they 
instead have a body of rules of law designed to protect against wrongful conviction 
and to exert control over the quality of evidence upon which a person can be 
convicted. To take England, Wales and Northern Ireland as an example, their 
protections include: 

 In respect of decisions to prosecute they have the option of a preliminary 
committal hearing in court to test the quality of evidence; 

 Regulation of police investigation and conduct in obtaining and recording 
evidence – for example in the taking of witness statements and over 
identification procedures; 

 Judges have a clear role in trials to exclude poor quality and prejudicial 
evidence (s76 and s78 Police and Criminal Evidence Act 1984); 

 Unanimous verdicts are required in the first instance; 
 Wider grounds for appeal where the verdict is ‘unsafe.’ 

 
13. It is generally well recognised today, that it is not enough to simply place any 
evidence before a jury and leave the decision to them.  This puts great pressure on 
juries in trying to assess the quality and weight to be attached to the evidence. We 
consider whilst both the police and prosecution will aim to present the best case to a 
jury, over time and under pressure, including financial, time constraints and media 
pressure, in the absence of any legal requirements, poor quality and unsupported 
evidence, may simply be relied upon. There is a potential disincentive under 
pressure to do no more than present the minimum evidence to a jury rather than to 
investigate all sources of evidence to ensure the best case, and therefore the correct 
case, is brought. 
 
14. The results could undermine confidence in the criminal justice system.  
Victims of crime – particularly in respect of sexual offences – could necessarily be 
put under additional pressure where their’s is the only evidence available for the 
defence to question. If all the Crown relies upon is the evidence of the complainer, in 
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circumstances which under the corroboration rule would not demonstrate a case 
sufficient to prosecute, then her credibility and reliability will be the focus of any trial. 
 
Example of Identification Evidence 
 
15. To try to explain the potential dangers of the simple removal of corroboration 
we would suggest the position over identification evidence provides a good example.  
It is has been recognised since the 1970s that eyewitness identification evidence 
carries with it special risks of wrongful conviction. This is because whilst on the one 
hand due to the way memory works such evidence is notoriously unreliable, yet on 
the other hand the witness making an identification believes they are telling the truth 
and they are correctly recalling. As such the witness is often compelling and 
convincing but in fact wrong.  Other jurisdictions have built in safeguards – such as 
regulation of how this evidence is obtained in ID procedures, quality controls for the 
admission of such evidence and judicial warnings. In Scotland such safeguards were 
rejected as unnecessary, because of corroboration. Removal of corroboration will 
leave the Scottish accused unprotected against such poor quality evidence, 
particularly in dock identifications and is liable to result in miscarriages of justice. 
 
16. The main justification in the Report for this proposal is that corroboration acts 
to prevent the prosecution of cases which could result in convictions.  We accept that 
the corroboration rule prevents some cases being taken to trial, but we see this as a 
protection against prosecution on a poor quality of evidence, both to ensure a fair 
trial, but also to preserve victims and witnesses from further harm through a futile 
process. We do not accept that abolishing corroboration will result in convictions. 
Approaches in other jurisdictions suggest that in the absence of supporting evidence 
juries are reluctant to convict, for example the conviction rate for rape in England is 
not much higher than that in Scotland. It would be unfortunate for this Scottish 
Government to abolish such an important and fundamentally distinctive Scottish 
feature of our system of justice and we would urge a full scale review before any 
such step be taken. 
 
Appeals 
 
17. We do not agree with the proposals to introduce stricter time limits and 
sanctions in appeals. The effect would be to restrict access to the court which is 
undesirable and unnecessary. In Scotland the appeal rate is very low, with the 
majority of cases sifted out prior to proceeding to court. There are already time limits 
and requirements imposed regarding the presentation of appeals.  Such rules can 
only be departed from where the Appeal Court considers it should be allowed. This 
ensures flexibility and secures a fair procedure.  
 
18. In particular we do not accept that appeals which are lodged late should be 
required to pass a higher test than any other appeal before they can be heard – 
namely being required to show that the case would probably succeed. The question 
which should be addressed in these cases is whether there is a reasonable 
explanation allowing for the late acceptance of grounds of appeal and whether in the 
test currently applied it is in the interests of justice to allow the appeal to be heard.  
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19. Furthermore, we do not agree with the proposal to abolish bills of suspension 
or advocation. These are procedures which allow the accused to challenge 
procedural issues before trial where something has gone wrong and is unfair or 
unlawful. There is no justification for removing such procedures and restricting 
access to the higher court when the consequences are so profound for a accused. 
 
Scottish Criminal Case Review Commission 
 
20. We welcome the recommendation to remove the current statutory provision 
imposed by the emergency legislation whereby the appeal court can refuse to accept 
a reference from the SCCRC. However, we remain of the view that the provision in 
the statute specifying the requirement for the SCCRC to have regard to the principle 
of finality is unnecessary and by highlighting this one factor gives it disproportionate 
weight. 
 
21. Finally we do not comprehend the need for the recommendation that appeals 
which come before the court by way of a reference from the SCCRC can only 
succeed where they not only show a miscarriage of justice but also that it is in the 
interests of justice to grant them. Surely it is always in the interests of justice to allow 
an appeal where the court is satisfied that there has been a miscarriage of justice? 
 
JUSTICE 
November 2011 
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Justice Committee 
 

19th Meeting, 2011 (Session 4), Tuesday 20 December 2011 
 

SSI cover note 
 

SSI title and 
number: 
 

Act of Sederunt (Contempt of Court in Civil Proceedings) 2011 
(SSI 2011/388) 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: 28 November 2011 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see the Annexe) 
 

Purpose of Instrument:  

1. This instrument provides procedure for certain contempt of court proceedings in 
the Court of Session and the sheriff court. 
 
2. An electronic copy of the instrument can be found at: 

http://www.legislation.gov.uk/ssi/2011/388/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 4 November 2011 and the Justice Committee was 
designated as lead committee. 
 
4. The Committee first considered the instrument on 29 November but, given the 
drafting concerns raised by the Subordinate Legislation Committee, agreed to further 
consider the instrument at a future meeting. 
 
5. Since that meeting, Subordinate Legislation Committee advisers and the Lord 
President’s Private Office have commenced discussions in response to drafting 
issues highlighted by the SLC in relation to instruments made by the Lord President, 
such as SSI 2011/388. 
 
For decision 
 
6. While there is no formal mechanism to annul or modify the instrument, there are 
still options available to the Committee: 
 

(a) to note the instrument; 
 
(b) to write to the Lord President to note and echo the concerns expressed by the 
Subordinate Legislation Committee about the drafting of this instrument. In so 
doing, the Committee may wish to welcome the ongoing discussions with the 
Lord President’s Private Office in relation to drafting practice. 
 
(c) take any other action the Committee thinks is appropriate (e.g. draft and 
agree a report to the Parliament). 
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Annexe 
 
Extract from the Subordinate Legislation Committee’s 16th Report of 2011 
(Session 4) 
 
Act of Sederunt (Contempt of Court in Civil Proceedings) 2011 (SSI 2011/388) 
(Justice Committee) 
 
1. This instrument specifies the procedure to be followed in the Court of Session 
and the sheriff courts in relation to certain types of contempt of court which arise in 
civil proceedings. 

2. Sheriffs and judges have a power at common law to punish contempts of court 
which take place in their courts. That power extends to the imprisonment of persons 
whom they have found guilty of contempt. Contempt of court can take a wide variety 
of forms (for example failing to comply with a court order, or discourtesy to the court 
by those appearing before it). 

3. This instrument makes provision for particular types of contempt: those which 
are directed personally at the presiding sheriff or judge in the course of civil 
proceedings, for example directing foul or abusive language at the sheriff or judge 
when they are sitting in court. These rules are intended to ensure that, in those 
circumstances, another sheriff or judge will deal with the alleged contempt which has 
taken place. In other circumstances (for example if a mobile phone were to go off 
repeatedly in court), the presiding sheriff or judge would continue to be able to deal 
with that contempt themselves. 

4. Given that contempt of court is understood to be a concept sui generis (which, 
in this context, means that it is neither strictly a civil nor a criminal matter, but 
something with a separate nature of its own), the Lord President’s Private Office 
(LPPO) was asked if the regulation of proceedings for dealing with alleged 
contempts of court could properly be said to constitute the regulation of the 
procedure and practice to be followed in any civil proceedings in the Sheriff Court, in 
terms of section 32(1) of the Sheriff Courts (Scotland) Act 1971. This 
correspondence is reproduced in the Appendix. 

5. In its response, the LPPO points out that contempt of court is an offence, 
although it accepts that it is sui generis. It also notes, however, that as contempt will 
arise either in civil or criminal proceedings then the general powers of the Court of 
Session and the High Court to regulate civil and criminal proceedings may be 
applied to regulate the procedure applicable to contempt proceedings. The 
Committee considers that this approach is misconceived. 

6. LPPO’s position appears to be that because an alleged contempt takes place in 
the course of civil proceedings it may competently be regulated by the Court of 
Session in virtue of its general rule-making powers in section 5 of the Court of 
Session Act 1988 (for the Court of Session) and section 32 of the Sheriff Courts 
(Scotland) Act 1971 (for the Sheriff Court). However, these powers are not identical. 
For this reason, the question put to LPPO was confined to querying the scope of 
section 32. Section 5 may be wide enough to encompass the making of rules for the 
procedure in contempt proceedings in the Court of Session. It allows the regulation 
of “…procedure and practice to be followed in various categories of causes in the 
Court…”. By contrast, section 32 enables the judges of the Court of Session to 
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regulate “…the procedure and practice to be followed in any civil proceedings in 
the sheriff court…”. 

7. LPPO itself accepts that contempt of court is neither civil nor criminal. 
Accordingly, proceedings for contempt of court cannot be said to constitute civil 
proceedings. The Committee notes that the power of the Court of Session to make 
rules is extended beyond those general words in 17 separate cases listed within 
section 32. However, none of those paragraphs provides power to regulate 
proceedings for contempt of court. The Committee therefore questions whether 
those separate contempt proceedings can properly be said to be incidental or related 
to the procedure and practice to be followed in civil proceedings. LPPO appears to 
be of the view that the necessary connection between these rules and civil 
proceedings is that the alleged contempt will have arisen in the context of those civil 
proceedings. 

8. The Committee accepts that there may be some connection between an 
alleged contempt of court and the civil proceedings which are in progress when it 
arises. However, it is not clear that regulating the subsequent treatment of that 
alleged contempt can properly be said to be incidental to the procedure or practice 
applicable to the civil proceedings which are ongoing. The Committee does not 
consider that it is clearly established that this instrument goes beyond the bounds of 
section 32, but it does appear to represent an unusual use of the powers conferred 
by the parent statute. The Committee considers that making rules to regulate the 
procedure in contempt proceedings is at best a marginal use of the power conferred: 
section 32 by way of clarification sets out 17 other such cases where reliance on the 
general words of the section appears to have been considered insufficient. That list 
has been amended and added to at various points in the 40 years since section 32 
was enacted, but never so as to add an explicit power to regulate the procedure in 
contempt proceedings. The Committee observes that the power has never, in those 
40 years, previously been exercised in such a way. 

9. So far as this instrument makes rules for the procedure to be followed in 
contempt proceedings in the sheriff court, it has been made by what appears 
to be an unusual use of the powers conferred by section 32(1) of the Sheriff 
Courts (Scotland) Act 1971. 

10. Accordingly, the Committee draws the instrument to the attention of the 
Parliament on reporting ground (g). 

11. LPPO was asked to explain whether the use of the undefined term “member of 
the court” in rule 2(2) was sufficiently clear. It took the view that it was, and that it 
would be understood as referring to the sheriff or judge who is hearing the 
proceedings. Accordingly, alleged contempts of court will only be dealt with under 
this instrument where they are directed personally at that sheriff or judge. LPPO 
considers that, it will be for the sheriff or judge to decide whether the instrument 
applies in any given case, it would be sufficiently clear to the sheriff or judge that 
“member of the court” would not extend to other court officials. The Committee 
accepts this clarification. 

12. Rule 4(1) provides that the court before which the alleged contempt takes place 
is to fix a diet for a hearing of the matter by a differently constituted court. However, it 
does not specify how this “other court” is to be constituted.  
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13. LPPO was asked to explain, by reference to four specific questions, how the 
expression “differently constituted court” was to be construed. This term is undefined 
in the instrument. However, it is of some importance as the primary purpose of the 
instrument is to ensure that alleged contempts directed against one sheriff or judge 
are dealt with by another sheriff or judge. These questions are set out at Appendix 3. 

14. LPPO concedes that rule 4(1) is drawn in very wide terms, and that it could 
potentially be construed in ways which would undermine the intention of the 
instrument as a whole. It argues that the intention is to provide the judges with the 
maximum flexibility necessary to do justice. Having heard the explanations provided, 
the Committee agrees that this provision is capable of being operated successfully. 
The Committee accepts that judges are public authorities and will have to operate 
the instrument compatibly with people’s Convention rights (particularly Articles 5 and 
6). The Committee considers, however, and LPPO accepts, that this comes at the 
expense of clarity for the end user of the instrument.  

15. The meaning of rule 4(1) could be clearer. The rule provides, without 
further explanation, that a “differently constituted court” is to deal with the 
contempt proceedings. It is not clear from the rule what will constitute a 
differently constituted court, although presiding judges and sheriffs will have 
to interpret it compatibly with the rights of the person accused under Articles 5 
and 6 of the European Convention on Human Rights. 

16. Given this lack of clarity, the Committee draws the instrument to the 
attention of the Parliament on reporting ground (h). 

17. Rule 9(1) provides that a person who is remanded in custody in respect of an 
alleged contempt before a sheriff, sheriff principal or Lord Ordinary (who may be 
understood to fall within the meaning of “a lower court”) may appeal against that 
detention to the Inner House. The rule, however, makes no provision for a person 
who is remanded in custody by the Inner House to appeal that detention. 

18. LPPO takes the view that appeals by persons remanded by the Inner House 
are a matter within the discretion of the court (i.e. the Inner House), despite no 
provision to this effect having been made. By explicitly providing for an appeal from 
the other courts involved, but not from the Inner House, it appears to suggest that it 
is not possible to appeal against a decision to remand by the Inner House. 

19. The Committee does not consider that it is correct to describe this as a matter 
which falls within the discretion of the Inner House. At present, persons remanded in 
custody over an alleged contempt in any civil court can seek review of that decision 
by petition to the nobile officium of the Court of Session. The nobile officium is an 
extraordinary power which the court has to provide a remedy in circumstances where 
no other remedy exists, when it is necessary to do so in the interests of justice. 

20. The right to petition the nobile officium cannot be excluded by implication alone, 
so we take the view that a person remanded by the Inner House might lodge such a 
petition as at present. The petition would be heard in the Inner House (presumably 
by different judges to those who remanded the petitioner in custody). 

21. LPPO accepts that there may be some force in this analysis. In any event, it 
considers that the court would ensure that an appeal was available to a person 
remanded by the Inner House in some way. While this may be the case, it is not 
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instantly apparent to a reader of this instrument, which provides for an explicit right of 
appeal from the lower courts but is silent on the position in the Inner House. The 
Committee considers that reliance on a right of appeal outwith the instrument 
(whether by way of the court’s discretion or by petition to the nobile officium) would 
not be clear to the end user, who may not be legally qualified or assisted.  

22. The Committee therefore concludes that the meaning of rule 9(1) could be 
clearer. That rule only provides for appeals from lower courts and is silent on 
appeals from the Inner House. However, it appears that rights of appeal exist, 
although they are to be found outwith the instrument, and the instrument is not 
intended to exclude them although it may appear to do so by implication. 

23. Accordingly, the Committee draws the instrument to the attention of the 
Parliament on reporting ground (h). 

24. Rule 9(2) provides that, where a person appeals against a decision to remand 
him or her in custody, the appeal is to be treated procedurally, so far as possible, as 
a bail appeal in criminal proceedings. LPPO was asked to explain the interaction 
between Chapter 41 of the Rules of the Court of Session, which ordinarily governs 
the procedure to be followed in civil appeals under statute, and section 32 of the 
Criminal Procedure (Scotland) Act 1995, which governs bail appeals. 

25. On balance, the Committee considers that this provision may be taken as 
disapplying Chapter 41 by implication, and adopting the section 32 regime. The 
Committee notes, however, that very substantial adaptation of section 32 will be 
required to make it operate in proceedings which are not criminal in nature. A 
particular difficulty appears to be the role of the Lord Advocate or public prosecutor 
in that section: the Lord Advocate has no role to play, in the ordinary course of 
things, in proceedings for contempt (unless he elects to bring criminal proceedings in 
relation to the alleged contempt, at which point the entire instrument ceases to 
apply). The application of section 32, combined with that of rule 5, would appear to 
impose a duplicated duty on the first judge to prepare a report, although the persons 
on whom the reports should be intimated differ. 

26. For these reasons, the Committee considers that the effect of rule 9(2) could be 
clearer. This rule specifies the procedure to be followed when persons are remanded 
in custody in connection with an alleged contempt of court. That procedure is of 
some importance because it represents the means by which those persons bring the 
lawfulness of their detention under review before a court (and so secures their rights 
under Article 5(4) of the European Convention on Human Rights). 

27. The Committee considers that the meaning of rule 9(2) could be clearer. 
Although that rule provides for appeals to be treated, so far as possible, as if 
they were bail appeals in criminal proceedings, the degree of modification 
required to section 32 of the Criminal Procedure (Scotland) Act 1995 (which 
governs bail appeals) is substantial. The Committee considers that the 
procedure which would apply in consequence would not necessarily be clear 
or accessible to appellants. 

28. The Committee therefore draws the instrument to the attention of the 
Parliament on reporting ground (h). 
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29. Given the number of serious issues raised by the Committee on this 
instrument, it strongly recommends that the lead committee give this 
instrument careful consideration. 

Appendix 
 
On 11 November 2011 The Lord President’s Private Office was asked: 
 
1. Given that contempt of court is understood to be a concept sui generis, can 

the regulation of proceedings for dealing with alleged contempts of court 
properly be said to constitute the regulation of the procedure and practice to 
be followed in any civil proceedings in the Sheriff Court, in terms of section 
32(1) of the Sheriff Courts (Scotland) Act 1971? 

 
2. In rule 2(2), the term “member of the court” is used without definition.  Are the 

persons who fall within this category sufficiently clear? In particular, is it 
intended that this reference refer only to the sheriff or judge(s) before whom 
the proceedings are being conducted, or does it include others such as 
assessors, clerks of court, bar officers and macers?  Is the effect of rule 2 that 
in respect of alleged contempts directed at persons other than “a member of 
the court” the presiding sheriff or judge may deal with the matter without 
referring it to a differently constituted court? 

 
3. Rule 4(1) provides that the court before which the alleged contempt takes 

place is to fix a diet for a hearing of the matter by a differently constituted 
court.  However, it does not specify how this “other court” is to be constituted.  
Is it sufficiently clear: 

 
(a) whether the other court should be of the same level as the first court 

(i.e. where the alleged contempt occurs before a sheriff, that another 
sheriff hear the contempt hearing, or if a Lord Ordinary that another 
Lord Ordinary should do so)? 

 
(b) in the case of an alleged contempt before a sheriff, whether the 

contempt hearing must proceed before another sheriff of the same 
sheriffdom? 

 
(c) in the case of an alleged contempt before a sheriff principal, whether 

the contempt hearing ought to proceed before the sheriff principal of 
another sheriffdom, and if so which other sheriff principal would have 
jurisdiction? 

 
(d) in the case of an alleged contempt before a Court of Five Judges or a 

Full Bench, who might conduct the contempt hearing? 
 
4. Rule 9(1) provides that a person remanded in custody by a lower court may 

appeal to the Inner House.  Is it intended that no appeal may be taken if a 
person is remanded in custody in respect of an alleged contempt before a 
Division of the Inner House?  If that is the case, is rule 9(1) capable of being 
operated compatibly with such persons’ Convention rights? 
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5. Rule 9(2) provides for remand appeals to be treated procedurally, so far as 
possible, as if they were bail appeals in criminal proceedings.  
Notwithstanding that provision, to what extent does Chapter 41 of the Rules of 
the Court of Session apply to these appeals?  To what extent is section 32 of 
the Criminal Procedure (Scotland) Act 1995 to be taken to apply to these 
appeals, and so far as both Chapter 41 and section 32 may apply, which 
provisions prevail?  In all the circumstances, is it sufficiently clear to the end 
users of this instrument (including, for the avoidance of doubt, persons 
remanded in custody under rules 4 or 8) the procedural arrangements which 
will apply to a remand appeal? 

 
The Lord President’s Private Office responded as follows: 
 
Background 
 
Following the recommendations of the Lord Justice Clerk (Gill) in Robertson & 
Gough v HM Advocate 2007 SLT 1153 (in particular paragraph 102), the Lord 
Justice General established a working group with a remit to consider procedure for 
circumstances where a contempt may have been committed “in the face of the court” 
and it was inappropriate for the court concerned to consider and deal with the matter.  
The group was originally chaired by Lord Johnston and subsequently by Lord 
Osborne.  Its other members were Lord Brodie, Sheriff Morrison, Sheriff Welsh and 
Brian Ritchie JP. 
 
The first priority for the group was a set of rules for the criminal courts which sought 
to introduce a flexible and simple scheme whilst not intruding upon those matters 
which were properly within the court’s discretion.  These were presented to the 
Criminal Courts Rules Council in draft on 23 February 2009.  The Act of Adjournal 
(Criminal Procedure Rules Amendment No 2) (Contempt of Court) 2009 
(SSI 2009/243) was subsequently made by the High Court of Justiciary and came 
into force on 5 August 2009.  The Act of Adjournal was considered by the 
Subordinate Legislation Committee on 23 June 2009, the Committee agreed that no 
points arose. 
 
Though it is rarer for contempts to be committed in the face of the civil courts, it 
seemed logical to devise a similar set of arrangements for them.  A draft Act of 
Sederunt was prepared and presented to the Court of Session Rules Council and the 
Sheriff Court Rules Council.  The Lord President subsequently approved the 
finalised draft and it was made by the Court of Session on 2 November 2011. 
 
Response 
 
1. The Lord President’s Private Office agrees that the concept, or more 

accurately the offence, of contempt of court is sui generis being neither 
criminal nor civil.  That being said the question of whether a contempt has 
occurred will arise out of either criminal or civil proceedings and as such the 
High Court of Justiciary’s or the Court of Session’s rule making powers in 
respect of the practice and procedure to be followed in proceedings in those 
jurisdictions can properly regulate such matters.  This view was taken when 
the abovementioned Act of Adjournal was made. 
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2. The Lord President’s Private Office takes the view that “member of the court” 
is sufficiently clear given the context in which it is being used and by whom 
i.e. by the sheriff or judge(s).  It does not cover others who would properly be 
described as officers of court and it remains within the discretion of the sheriff 
or judge(s) as to how to deal with an alleged contempt not directed against a 
member of the court personally. 

 
3. The Lord President’s Private Office is aware the Rule 4(1) does not specify 

how the other court is to be constituted.  How the other court is constituted will 
depend on the circumstances in each case and remains, properly, a matter 
within the court’s discretion.  In most circumstances the other court will be of 
the same level as the first court but in some circumstances, such as those 
mentioned in Anwar (respondent) 2008 SLT 710, it may be a higher court.  It 
would not be appropriate, however, for the Lord President’s Private Office to 
prejudge how the court will exercise its discretion in this regard. 

 
4. Rule 9(1) is a matter which remains within the court’s discretion.  It may be 

the case that the appeal goes to another division of the Inner House or a 
larger bench depending upon the circumstances of the case. 

 
5. Rule 9(2) provides that the (remand) appeal is to be treated procedurally, so 

far as possible, as though it were a bail appeal in criminal proceedings.  The 
effect of this provision is to apply the relevant criminal procedure legislation 
(for example section 32 of the Criminal Procedure (Scotland) Act 1995) so far 
as is possible in the civil proceedings in which the alleged contempt has 
occurred.  Accordingly Chapter 41 of the Rules of the Court of Session does 
not apply and the Lord President’s Private Office takes the view that this is 
sufficiently clear. 
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